United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLEE 


Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 12100. 12101 


n 


Clayton E. Gadsden., appe 


United States of America, a 





APPEAL FROM THE EXITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LEO A. ROVER. 

United St<ites Attorney. 
LEWIS CARROLL. 

CARL W. BELCHER, 

Assist mil United States Attorney. 


}f 


• i - oJ 




•■>r -sru t 






Nos. 12100, 12101 


QUESTIONS PRESENTED 

1. Was there error in the administration of appellant’s 
“Motion to Withdraw Plea of Guilty”? 

2. Does the review made by this Court of Appeals for the 
purpose of answering the above-stated question disclose plain 
error of law actionable under Federal Rule of Criminal Pro¬ 
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39mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Nos. 12100, 12101 
Clayton E. Gadsden, appellant 


v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of THE CASE 1 


On May 4, 1953, three indictments were filed, by each of 
which appellant, alone, was charged by the grand jury. 
Those indictments were consecutively numbered: 759-53, 
760-53, 761-53; and each charged the offense of robbery (22 
D. C. Code 2901). In case 759, appellant was charged with 
robbing Myra D. Moody, on March 31, of her own money in 
the amount of $14.50. (J. A. 1,2, 5). Cases 760 and 761 con¬ 

tained charges that appellant (by the language of the statute) 
took $56.78 and $30.00 in money belonging to High’s Dairy 
Products Corporation, from the possession of Rosa Lee Lewis 
and Emma E. Jones, on March 7 and April 3,1953. Upon ar- 


1 Because this case is to be heard upon three copies of the transcript, 
references herein are to record pages. The isolated transcript volumes are 
short and for that reason, references to the individual court reporter’s 
transcript page numbers are not included. 

( 1 ) 
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raignment, appellant indicated a desire to plead guilty in two of 
the cases, but pleas of not guilty were entered for him in each of 
the three cases (R. 21-23). The three cases subsequently came 
on for trial on the same day, June 15, 1953. In the first case 
(by numerical order), 759, appellant was found guilty by a 
jury. Immediately after that verdict and despite the Court’s 
declaration that neither of the other cases would be tried that 
day, appellant, personally, entered pleas of guilty in the re¬ 
maining two cases. (R. 66.) Thereafter the court imposed 
a sentence of 5 to 15 years upon the jury verdict, and 4 to 12 
years on each of the pleas of guilty, all consecutive (R. 70). 
These judgments were filed June 30 (J. A. 1, 3, 6). On July 
9 appellant filed a personally prepared “Motion to Withdraw 
Plea of Guilty” (J. A. 4), which was heard and denied by the 
trial court, July 24 (J. A. 4; R. 71-73). This Court allowed 
these two appeals, encompassing the “order * * * entered herein 
July 24, 1953” (an appeal for each of the two guilty pleas 
questioned) (J. A. 7). 

The July 24th order by the lower court was a ruling upon 
appellant’s July 9th “Motion To Withdraw Plea of Guilty” 
(R. 10; J. A. 4). The factual background of that motion 
transpired after the jury returned its verdict in case 759 (R. 
66-67): 

The Deputy Clerk. The jury has been polled, Your 
Honor. 

Mrs. Dwyer. May it please the Court, I have been 
informed by the defendant that he desires to withdraw 
his plea of not guilty in the two other cases and wishes 
to plead guilty. He has been advised of his rights. 

The Court. You have advised the defendant fully of 
his rights? 

Mrs. Dwyer. Yes, Your Honor. 

The Court. Gadsden, are you entering a plea of 
guilty in Case 760-53 which charges you with robbery 
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on March 7, 1953, and in Case 761-53 which charges 
you with robbery on April 3d? 

Are you entering a plea of guilty in each of those 
cases because you are guilty and for no other reason? 

The Defendant. Yes, sir. 

The Court. Have any promises been made you to 
induce you to enter a plea of guilty to any of those 
charges? 

The Defendant. No, sir. 

The Court. Very well. 

The Deputy Clerk. Clayton E. Gadsden, you wish to 
withdraw your plea of not guilty and enter a plea of 
guilty to the indictment in which you are charged with 
robbery on March 7, 1953. 

The Defendant. Yes, sir. 

The Deputy Clerk. Clayton E. Gadsden in Criminal 
No. 761-53 in which you are charged with robbery do 
you wish to withdraw your plea of not guilty hereto¬ 
fore entered and enter a plea of guilty? 

The Defendant. Yes, sir. 

The Court. The Court will refer the three cases to 
the Probation Officer for presentence investigation. 
Twenty-four days later (June 15-July 9) appellant filed his 
“Motion To Withdraw Plea of Guilty” (J. A. 4). 

Appellant’s motion was originally captioned “759-53,760-53, 
761-53” (R. 10; the mimeographer did not fully reproduce 
that motion in preparing the joint appendix). The first num¬ 
ber in the caption, 759-53 (the case which was heard by the 
jury), was lined-through by some unidentified person (pre¬ 
sumably prior to the hearing on the same). The substance of 
the motion was: 

* * * that I believe, I am entitled to the legal redress 
of grievance, That the nature of my cause of action is 
briefly stated as follows: Your petitioner requests that 
his plea of guilty be withdraw, [sic] and that he be 
allowed to enter a plea of mental incompetence, as to 
the legal proceedings taking place during his trial, and 
before “at the pet, or station-house” [Emphasis 
supplied.] 

327937—55-2 
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The motion was heard in open court, and reported by a court 
reporter who captioned the proceedings as “Criminal Action [s] 
No. 760-53 * # # 761-53” (R. 71), without reference to case 
759-53. 

The proceedings upon this motion were (R. 72-73): 

Mrs. Dwyer. May it please the Court, I have con¬ 
sulted with the defendant, who informs me— 

The Court. What is this case? 

Mrs. Dwyer. This is the Gadsden case. This is a 
motion that the defendant be allowed to withdraw a 
plea of guilty. 

He informs me that by incompetent, he meant not 
that he was incapable of understanding, but that he 
was not clearly informed as to his rights in the two 
subsequent cases, that is, those following the case which 
was tried before Your Honor and to which he entered 
a plea of guilty. 

Now, may it please the Court, I had attempted to 
make clear to him that he was entitled to a trial by 
this Court; however, it is possible that I did not and 
that he misunderstood me, and for that reason I would 
request Your Honor allow him to withdraw his pleas 
of guilty to the two cases in question and, further, that 
since I am appointed counsel, that I be relieved by the 
Court and other counsel be appointed in my place. 

The Court. The Court, prior to accepting a plea of 
guilty in these two cases from this defendant, asked 
him if he was entering a plea of guilty to those offenses 
because he was guilty and for no other reason. He an¬ 
swered that question in the affirmative. 

The Court asked him whether any promises or other 
inducements had been made to him to enter a plea of 
guilty. He stated there had not. 

Under the circumstances, the Court is going to deny 
the defendant’s motion to withdraw his pleas of guilty. 

Mrs Dwyer. Very well, Your Honor. 

A formal order was entered by the court, the same day, July 24 
(J. A. 4). 
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The matter of sentencing is raised in this Court of Appeals for 
the first time. On that subject the record from the District 
discloses only (R. 70): 

Mr. Dwyer. May it please the Court, I understand 
Mrs. Dwyer has already spoken to Your Honor about 
this. I can add nothing to it. 

The Court. The Court will sentence the defend¬ 
ant: * * * 

Subsequently, there has been filed in this Court of Appeals an 
affidavit (never in files of District Court) of appellant’s trial 
counsel. Said counsel there affirms that she did confer with 
the trial judge prior to sentencing; her “belief” that the pre¬ 
sentence report was then “before” the trial judge; that none of 
the contents of any such report were disclosed to her, insofar 
as she could recall; and, that she had observed no signs of 
“mental aberration” in the appellant during her contacts with 
him. (Exhibit attached to “Motion To Require Certification 
of Probation Officer’s Report * * etc., filed September 23, 
1954, in appeals Nos. 12,100 and 12,101.) 

Another order by this Court of Appeals, entered April 8, 
1954, directed preparation of the trial proceedings in the third 
case, No. 759. Those proceedings are a part of the record (R. 
24-68) and are hereinafter summarized. The jury being em¬ 
panelled, the Government called Myra Moody. She stated 
she owned a dairy products business, and operated same under 
the name, High’s Dairy Products. She, herself, was clerking 
in that store on March 31, 1953. She was alone. “Between 
10 and 11 o’clock Gadsden came in and said This is a stickup’ ” 
(R. 28). Gadsden (pointed out in court) had said: “ This is a 
stickup, and I am not kidding you. Give me the money out of 
the drawer.’ So, I walked to the counter and he looked over 
and he said, ‘Give me the quarters, nickels and dimes.’ I just 
had one bill there, so I gave it to him. * * * He held it in his 
hands and he told me not to use the telephone” (R. 28). The 
complaining witness next saw Gadsden a week later at police 
headquarters where Gadsden told her “he was sorry and * * # ad¬ 
mitted robbing [her]” (R. 29). On cross-examination, this 
colloquy occurred (R. 30): 
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Q. On the evening of the hold-up approximately how 
long would you say the defendant was in the store? 

A. Well, about four minutes. 

Q. There was no one else present besides yourself? 
A. No. 

Q. Now, you say he held out both hands and received 
what you put into them. Is that correct? 

A. Yes, he took his hands out of his pockets. 

Q. When he had his hands out of his pockets he had 
no weapon? 

A. No, I didn’t see any. 

The witness was excused. 

The next witness, Mitchell G. David, identified himself as 
having been a Metropolitan Police Robbery Squad detective on 
the morning of April 7. Gadsden was under arrest at that 
time. The witness recalled that, as the complaining wit¬ 
ness walked into the office of the robbery squad, Gadsden had 
said “I robbed her and she came from High’s store on 1st 
Street * * * I am sorry.” Gadsden apologized to complainant, 
and complainant identified Gadsden. (R. 32.) The officer 
then identified an exhibit as being a “confession” (R. 33), in 
which Gadsden had voluntarily “admitted the guilt of the 
charge for which he is now on trial” (R. 36). The Govern¬ 
ment rested. 

Gadsden took the stand and related that he left his home 
on the evening of March 31st for about thirty minutes for the 
purpose of buying “a couple of sodas” (R. 39). His residence 
was 22 or 23 city blocks from the store of the complainant, 
and he owned no automobile. He related he had been ar¬ 
rested about 6:30 a. m. on April 7th and taken to police head¬ 
quarters when he signed the statement because (R. 41): 

I was suffering from malnutrition, and I had a fractured 
collar bone and it had never been well and it gave me 
trouble and I took sick that Sunday, on Easter Sunday. 
I told them that I was sick. He said, “Sign this state¬ 
ment or be made to.” So I signed the statement because 
I was scared. 
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Gadsden stated that to the best of his recollection “[he had 
never ] * * * been in a High’s Store” (R. 42). He stated he 
had finished the 11th grade at Armstrong High School (R. 44), 
and could read and write (R. 45); was not steadily employed 
on the date of this offense—but had not stated that fact in the 
written statement which he had not read (R. 47). He had 
never seen the complainant “before now” (R. 48), and the 
testimony of complainant was “all news” to him (R. 49). 

Gadsden’s “common law” wife, Mary, testified that on the 
evening in question Gadsden had gone to the store, being away 
from home for twenty-five minutes only (R. 51). She did not 
recall in what portion of the evening that twenty-five minute 
interval had occurred. On cross-examination, she could not “re¬ 
call the night”; only that the time her husband was out of the 
house was during some evening (R. 51). The defense rested. 

The Government called Michael J. Appert, as a rebuttal wit¬ 
ness, who stated that on April 7th he was a member of the 
Metropolitan Police, assigned to the robbery squad. He had 
seen Gadsden in the robbery squad about 9 or 9:30 a. m. that 
day. He identified exhibit 1, stating his signature, and the 
signature of Officer David, appeared on it. The officer stated 
Gadsden was not threatened nor promised anything; and was 
advised of his rights and had read the statement before Gadsden 
signed it. The complainant had talked to Gadsden before 
Gadsden signed the statement. In the officer’s presence, Gads¬ 
den had admitted to Mary Gadsden that “he had committed 
this robbery and he was sorry” (R. 58). 

The only instruction requested by the defense was given 
the jury by the court (R. 59,63-64). No exceptions were taken 
to the charge. After the jury retired, the court informed the 
parties it wanted to be completely fair, the same defendant 
and counsel were to appear in “a number of robbery charges 
involving High’s Ice Cream Stores,” and “You can’t try the 
defendant on the second case today ” (R. 65, emphasis supplied). 
The jury returned a verdict of guilty, and Gadsden then, 
promptly and personally, entered pleas of guilty, as described 
supra. This appeal ensued from the subsequent denial of a 
“Motion To Withdraw Plea of Guilty” (See Misc. No. 401). 
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STATUTES INVOLVED 

22 D. C. Code 2901: 

Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or im¬ 
mediate actual possession of another anything of value, 
is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 

Federal Rule of Criminal Procedure 32: 

(c) Presentence Investigation. 

(1) When Made .—The probation service of the court 
shall make a presentence investigation and report to the 
court before the imposition of sentence or the granting 
of probation unless the court otherwise directs. The 
report shall not be submitted to the court or its con¬ 
tents disclosed to anyone unless the defendant has 
pleaded guilty or has been found guilty. 

(2) Report .—The report of the presentence investi¬ 
gation shall contain any prior criminal record of the 
defendant and such information about his character¬ 
istics, his financial condition and the circumstances 
affecting his behavior as may be helpful in imposing 
sentence or in granting probation or in the correctional 
treatment of the defendant, and such other information 
as may be required by the Court. 

(d) Withdrawal of Plea of Guilty .—A motion to 
withdraw a plea of guilty or of nolo contendere may 
be made only before sentence is imposed or imposition 
of sentence is suspended; but to correct manifest injus¬ 
tice the court after sentence may set aside the judgment 
of conviction and permit the defendant to withdraw 
his plea. 

SUMMARY OF ARGUMENT 


In the District Court, this appellant was involved in three 
criminal cases. One of these resulted in a verdict of guilty 
by a jury. Pleas of guilty were personally entered by appel- 
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lant in the other two cases. This Court of Appeals denied 
an appeal in jorma 'pauperis of the jury case, but allowed such 
appeals in the two pleaded cases. This was a rejection of all 
issues present in the jury case. The two pleaded cases, now 
before this Court, properly raise only the issue of the lower 
court’s administration of Gadsden’s “Motion To Withdraw 
Plea of Guilty,” filed after sentencing. 

The term “incompetence,” appearing in said motion, was 
defined by appellant, himself, at the hearing of the motion, to 
mean that he had not been “clearly informed of his rights” by 
his own trial counsel. Questions of mental aberration were 
negatived. As thus interpreted, the motion was properly de¬ 
nied by the District Court on the grounds that the events sur¬ 
rounding those pleas (occurring in the presence of the Court) 
clearly indicated said pleas were intelligently entered by Gads¬ 
den, personally, after he was directly questioned on the subject 
by the Court; and that said pleas were not the result of any 
faulty, outside counseling. This decision is to be affirmed on 
appeal in the absence of “manifest injustice.” Federal Rule 
of Criminal Procedure 82 (d). 

The merits of the questions appellant raises regarding the 
jury case (corpus delicti of the crime of robbery and instruc¬ 
tions of the court) are not properly before this court because 
that case is not on appeal, and those issues were not raised in 
the court below. Appellant seeks to show from those trial 
proceedings that appellant’s trial counsel was so incompetent in 
the defense of Gadsden that an inference arises that said cop- 
duct remained and contained to be incompetent if and when 
counsel subsequently advised Gadsden regarding the two other 
cases in which he entered a plea of guilty. The record shows 
Gadsden’s pleas of guilty were not in fact premised upon the 
advice of said counsel, but rather upon facts in his own knowl¬ 
edge and conveyed to him by the court; and that Gadsden’s 
wish to plead guilty in two of these three cases dated to the 
time of his arraignment—prior to the appearance of his now 
disparaged counsel. Causation is absent. 

In any event, the matters (related to the trial) of which ap¬ 
pellant now complains are not error; and certainly are not so 
gross as to show that as a matter of law his counsel was incom- 
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petent. The element of force or fear, alternatively, in the 
crime of robbery was clearly shown by proof that in the late 
evening a lonely female shop proprietor had been confronted 
by an individual with his hands in his pockets, who said to her 
“This is a stickup, and I am not kidding you. Give me the 
money out of the drawer.” In the other alternative, fear was 
factually shown by evidence this female proprietor gave over 
a dollar bill of her own money—which dollar had not been 
demanded. The instruction complained of was a more favor¬ 
able instruction than the instruction to which appellant *was 
entitled. The jury was told it must find “force and violence,” 
and was not allowed (as appellant now complains) to convict 
on “fear,” as an alternative. Appellant’s complaint about the 
failure of the court below to use hypothetical terminology, 
rather than the positive terminology, is frivolous. These trivia 
do not show trial counsel’s incompetence; nor raise an inference 
of continued incompetence. 

Appellant’s counsel discussed mitigation of appellant’s sen¬ 
tence with the sentencing judge in chambers on the morning of 
the sentencing. Counsel’s husband was with appellant during 
the subsequent sentencing and reminded the court of the wife’s 
prior discussion of the case with the court. Counsel herself 
was not then present. This was not a prejudicial absence of 
the assistance of counsel. Walton v. United States, infra. 

The failure of the record to show the basis or the reasoning 
on which the sentencing judge determined the quantity of the 
sentence given appellant, is dispositive of the current innuen¬ 
does about presentence report and juvenile record. The fact 
that the sentencing court did not affirmatively state such basis 
and line of reasoning, though same was not requested, is not 
error. The legislative history of Federal Rule of Criminal 
Procedure 32 (c) clearly shows that the body adopting the 
Rule intended that said report not be available to the parties. 
The parties have no right to contradict such information. 
Williams v. United States, infra. The record does disclose sub¬ 
stantial support for the quantity of sentence given appellant. 
The practical minimum for the total of the sentences in these 
three cases is only 8*4 years. This Court has no power to, 
itself, reduce sentences. In any event, these sentences are not 
excessive as a matter of law. 
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ARGUMENT 

I 

The District Court correctly administered to the “motion to 

withdraw plea of guilty” 

This Court’s allowances of these appeals were limited to the 
District Court’s denial of Gadsden’s personally prepared “Mo¬ 
tion to Withdraw’ Plea of Guilty.” The essence of that motion 
is his “request that his plea of guilty be withdrawn [sic], and 
tha£ he be allowed to enter a plea of mental incompetence, as 
to the legal proceedings taking place during his trial, and before 
‘at the pet, or station-house’ ” (J. A. 4). A hearing was held 
on this motion (R. 72-73). Gadsden offered no objection dur¬ 
ing said hearing to his counsel’s statement that Gadsden, by 
the word “incompetent,” had “meant not that he was incapable 
of understanding, but that he was not clearly informed as to 
his rights in the two subsequent cases * * * [in] which he 
entered a plea of guilty” (R. 72). Gadsden has never, even 
now, alleged that he meant anything more or anything different, 
by this statement in his motion. In his brief he alleges the 
lower court erred “in ignoring the second stated purpose of said 
motion that appellant ‘be allowed to enter a plea of mental 
incompetence as to the legal proceedings taking place during 
his trial and before at the precinct or station house’ ” (Br. 
p. i, 5). 

There are several, patent, short answers to this allegation. 
The District Court was only asked to and did only rule upon 
the allegation that the two pleas of guilty were made without 
clear information as to his rights in those two cases. All im¬ 
plications regarding the case which had been previously tried 
before a jury, were negatived. Finally, even if this matter 
of mental incompetence was before the trial court, there was 
not (and even now* has not been) a scintilla of factual or non- 
factual evidence indicating Gadsden has ever, at any time, suf¬ 
fered from mental aberration or abnormality of any type. Ap¬ 
pellant’s innuendoes are factually unfounded, completely 
frivolous, and devoid of prejudice. 

Elsewhere appellant alleges the District Court erred in deny¬ 
ing permission to withdraw the previously entered pleas of 

327937—55 - 3 
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guilty. This subject of withdrawal of pleas is covered by Fed¬ 
eral Rule of Criminal Procedure 32 (d). It is there prescribed 
that such motions “may be made only before sentence is im¬ 
posed.” Appellant’s motion was filed after sentences in the 
two cases. As to this situation the Rule authorizes the court 
to act when deemed proper “to correct manifest injustice” 
[Emphasis supplied]. 

The Courts have held, concerning the subject matter and 
the Rule, that this relief is not allowable as a matter of right, 
Futterman, et al. v. United States, 91 U. S. App. D. C. 331, 
202 F. 2d 185 (1952); Swift v. United States, 79 U. S. App. 
D. C. 387, 14S F. 2d 361 (1945); Williams v. United States, 
192 F. 2d 39 (5th Cir. 1951); United States v. Colonna, 142 
F. 2d 210 (3d Cir. 1944); Farnsworth v. Zerbst, 9S F. 2d 541 
(5th Cir. 1938). The grounds for relief are that the plea have 
been entered by mistake, under a mistaken conception of the 
nature of the charge, a misunderstanding as to its effect, or 
through fear, fraud or official misrepresentation. Williams v. 
United States, supra; United States v. Paglia, 190 F. 2d 445 
(2d Cir. 1951); United States v. Lias, 173 F. 2d 685 (4th Cir. 
1949); Bergen v. United States, 145 F. 2d 181 (8th Cir. 1944). 
Unexpected severity of the sentence is not grounds for relief. 
Stidham v. United States, 170 F. 2d 294 (Sth Cir. 1948); 
United States v. Norstrand Corp., 16S F. 2d 4S1 (3d Cir. 194S); 
United States v. Colonna, supra. Nor is a simple desire to 
stand trial sufficient. Futterman, et al. v. United States, 
supra; Swift v. United States, supra; Brown v. United States, 
182 F. 2d 933 (Sth Cir. 1950). 

The defendant has the burden of proving the existence of 
one of the valid grounds for relief. United States v. Shailer, 
202 F. 2d 590 (2d Cir. 1953); Friedman v. United States, 200 
F. 2d 690 (Sth Cir. 1953), cert, denied 345 U. S. 926; United 
States v. Shneer, 194 F. 2d 598 (3d Cir. 1952); Stidham v. 
United States, supra. The motion is directed to the sound 
discretion of the trial court. Swift v. United States, supra; 
Friedman v. United. States, supra; United States v. Shneer, 
supra; Williams v. United States, supra; Powers v. United 
States, 188 F. 2d 355 (5th Cir. 1951) cert, denied 72 S. Ct. 78; 
Goo v. United States, 187 F. 2d 62 (9th Cir. 1951); cert, de¬ 
nied 341 U. S. 916; Smith v. United States, 180 F. 2d 851 (6th 
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Cir. 1950); United States v. Searle, 180 F. 2d 209 (7th Cir. 
1950); Stidham v. United States, supra; Cantwell v. United 
States, 163 F. 2d 782 (4th Cir. 1947); Katz v. United States, 
161 F. 2d 869 (6th Cir. 1947 ),cert. denied 332 U. S. 846; United 
States v. Harris, 160 F. 2d 507 (2d Cir. 1947); United States v. 
Mignogna, 157 F. 2d 839 (2d Cir. 1946); Millard v. United 
States, 148 F. 2d 154 (5th Cir. 1945), cert, denied 325 U. S. 885; 
Bergen v. United States, supra; Rosensweig v. United States, 
144 F. 2d 30 (9th Cir. 1944), cert, denied 323 U. S. 764; United 
States v. Colonna, supra. 

Appellate review is upon the standard of an injustice so 
manifest as to be an abuse of the trial court’s discretion. 
United States v. Shneer, supra; Mitchell v. United States, 179 
F. 2d 305 (5th Cir. 1950); United States v. Mignogna, supra. 

Gadsden's pleas were entered at the conclusion of ths trial 
in the first case. The court had just announced tnat, in the 
interests of fairness, “ You can’t try the dejendant on the sec- 

i 

ond case [which preceded the other case in which Gadsden 
subsequently pleaded guilty] today” (R. 65, emphasis sup¬ 
plied). When the jury’s verdict was thereafter returned, 
Gadsden’s counsel interjected into the proceedings the “in¬ 
formation” that Gadsden desired to plead guilty. Counsel 
stated she had “advised [Gadsden] of his rights” (R. 66). 
Counsel affirmed this upon specific questioning by the court. 
The court then asked Gadsden, personally; 

Are you entering a plea of guilty in each of those cases 
because you are guilty and for no other reason? 

The Defendant. Yes, sir. 

The Court. Have any promises been made you to 
induce you to enter a plea of guilty to any of those 
charges? 

The Defendant. No, sir. 

Thereafter, Gadsden, again personally, on two occasions 
affirmed his “wish” to enter the pleas now contested. 

These proceedings were personally participated in by one 
who had finished the 11th grade in a District of Columbia high 
school (R. 44). There was no urgency about entering a plea, 
because the court had just completed telling him that neither 
of the remaining cases would be tried that day. This state- 
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ment by the court was itself notice to Gadsden personally that 
he had a right to a trial in those cases—as he had just received 
in the earlier case. 

These things were known to an individual who had pre¬ 
viously indicated there was only one case in which he was 
not guilty (R. 22), and had during that prior occasion (arraign¬ 
ment) made overtures toward pleading guilty in two of the 
three cases. In addition to that, Gadsden’s counsel twice 
affirmed on the occasion these pleas were entered that Gadsden 
had been advised of his rights. This same counsel subse¬ 
quently further affirmed the same at the hearing of the motion 
in question. On the latter occasion, Gadsden sat mute through 
the proceeding, making no mention that he had been misad¬ 
vised by said counsel, nor suggesting any particular to either his 
own counsel or the court why he felt he had been prejudiced 
by bad advice, if any. 

These facts clearly indicate that Gadsden must be held to 
have intelligently entered the two pleas of guilty. It is sig¬ 
nificant that in his brief on appeal the contrary is only alleged 
(Br. p. i, 5) as a conclusion, and is no where argued in his brief. 
It is also significant that appellant never questioned, in the 
trial court, his pleas until he had reflected upon the amount of 
his sentence for some 13 days (J. A. 3, 4, 6). This record is 
clear on the fact that the trial court, in addition to not abusing 
its discretion, was patently correct in denying the “motion to 
withdraw plea of guilty.” 

II 

Appellant’s trial counsel is not guilty of any 
misrepresentation 

As shown by his numerous allegations that error occurred 
in the trial of the first of the three cases against him, Gadsden 
seeks a full review of the merits of that trial. This is sought 
by the guise of alleging the issue of unconstitutional depriva¬ 
tion of the assistance of counsel in trial of that first case. This 
alleged issue he seeks to raise for the first time on appeal. He 
never questioned, in the court below, the adequacy of his 
counsel’s efforts with regard to the case which was tried before 
a jury. In that court, his limited disparagement of said coun- 
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sel was restricted to the efforts of said counsel regarding the 
other two cases in which pleas of guilty were entered and never 
proceeded to the trial stage. Properly, this failure to have 
raised this issue in the court below is dispositive of the Gads¬ 
den’s argument, in this Court of Appeals, of deprivation of the 
proper assistance of counsel. 

In addition, the case in which that counsel’s now-questioned 
efforts were made, is not before this Court of Appeals. Ap¬ 
peals have been filed only in the two cases involving the pleas 
of guilty. There is no appeal in the other case, in which a full 
trial and jury verdict was received. Gadsden’s several at¬ 
tempts to have this Court allow an appeal in forma pauperis 
of this latter case were denied by this Court. (See Misc. No. 
401, J. A. 7.) 

Appellee proceeds to treat the individual allegations of error 
only on the basis that, contrary to the above, Gadsden can prop¬ 
erly raise, for the first time in this Court of Appeals, an issue 
never raised in the court below; in, and regarding, a case which 
this Court of Appeals has never allowed to be appealed and is 
not now before this Court of Appeals. 

A. First, Gadsden strenuously argues that the prosecution 
failed to establish the corpus delicti of the crime of robbery, as 
defined in 22 D. C. Code § 2901, alleging a failure to present 
evidence sufficient for the case to properly be considered by the 
jury. Appellee has no quarrel with appellant’s statement of 
the common law of robbery, in alternative terms of “either 
force * * * or fear” (Br. p. 8). He, himself, encompasses 
within his survey, as included in “fear”: “intimidation” (Br. p. 
8); “assault without battery,” “constructive violence,” and “in¬ 
timidation” (Br. p. 9). These obscurities in appellant’s survey 
of the law are more lucidly presented by statements such as: 

If there exists a reasonable belief that injury will re¬ 
sult from noncompliance with robber’s demand, the 
necessary “fear” is present. 

Such fear need only be that which is sufficient to 
reasonably induce nonresistance to the taking; great 
terror, panic or hysteria is not required. 

The law must protect the weak and irresolute as well 
as those of stronger wills, and it is enough that the per- 
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son assaulted was intimidated and yielded up his prop¬ 
erty because of the force used and threatened, be the 
same ever so slight. 

Apprehension that such an injury will follow re¬ 
sistance is sufficient; there is no requirement of a fear 
that the same or like injury will flow from nonresistance. 

Even a slight cause for fear or indirect language of 
a threatening character may be sufficient to constitute 
intimidation, and the victim may be deemed to have 
been put in fear if the transaction is attended with such 
circumstances of terror as in common experience are 
likely to create an apprehension of danger and induce a 
man to part with his property for the sake of his 
person. 

77 C. J. S., Robbery, §§ 15,16; 46 Am. Jut., Robbery, §§ 14-16; 
8 A. L. R. 359; 27 A. L. R. 1299; Bishop, Criminal Law (9th 
Ed.), Vol. II, §§ 1689, 1174; Wharton, Criminal Law 
(11th Ed.), §§ 1085, 1090; People v. Bodkin, 304 Ill. 124, 136 
N. E. 494 (1922); State v. Parsons, 44 Wash. 299, 87 Pac. 349, 
7 L. R. A. (N. S.) 566, 120 Am. St. Rep. 1003, 12 Ann. Gas. 
61 (1906). See also: Neufield v. United States, 73 App. D. C. 
174, 118 F. 2d 375 (1941); Spencer v. United States, 73 App. 
D. C. 98, 116 F. 2d 801 (1940); Turner v. United States, 57 
App. D. C. 39,16 F. 2d (1926). 

The facts from which the fear in the instant case arises is 
that a woman, Myra Moody, was alone in her own store. It 
was between 10 and 11 at night. Gadsden entered and said 
to Myra Moody, “This is a stickup, and I’m not kidding you. 
Give me the money out of the drawer” (R. 28). Gadsden 
had his hands in his pockets (R. 30). The word “stickup” 
is not used by one who desires to convey the impression of fistic 
or other physical superiority. The word imports superiority 
flowing from a weapon—usually a firearm. The presence of 
Gadsden’s hands in his pockets supported and added weight 
to his language. This appearance was also confirmed by his 
words, “I am not kidding.” The color of the scene thus created 
was heightened, rather than diminished, by the sparsity as 
well as the choice of his words. 
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Even in the arena of the courts, it is unseemly of Gadsden 
to argue that this mere woman, without help in sight, should 
have defended her money in the face of the appearances. 
Gadsden had created the impression of impatience, as well as 
the impression he possessed a weapon. Should Mrs. Moody 
have placed her life in jeopardy for the purpose of determining 
the truth or falsity of Gadsden’s pretense of a weapon. Was 
such jeopardy to be assumed when victory on that issue might 
very well only lead to a second jeopardy, that of fistic or other 
bodily injury from an unarmed man. Factually, appellant 
asks too much of our weaker sisters; and of us, to believe that 
Myra Moody was not intimidated or in fear when she handed 
him her own coin as well as a dollar bill without a request for 
anything other than the coin (R. 28; Br. p. 9). The corpus 
delicti does not include the element of identity. Ercoli v. 
United States, 76 U. S. App. D. C. 360, 131 F. 2d 354 (1942). 
The proof of the other elements of the offense of robbery is not 
questioned. All elements were clearly shown. 

Gadsden also asks “more than the law allows” of his own 
trial counsel. The above facts more than furnished the ele¬ 
ment of fear or force in the law of robbery—as is indicated by 
appellant’s own (as well as appellee’s) statement of the law. 
This “brick wall” was cemented by the rule that the jury is 
entitled to draw reasonable inferences from the facts proved 
and to take language at its ordinary meaning. Neufield y. 
United States, supra, 118 F. 2d at 386. Also, in making a mo¬ 
tion for a judgment of acquittal, defense counsel would be 
faced with the legal proposition that all justifiable inferences 
in favor of the government would be indulged by the trial 
judge. Curley v. United States, 81 U. S. App. D. C. 389, 392, 
160 F. 2d 229 (1947). 

As if this were not enough to deter any reasonable counsel 
from making a useless motion for a judgment of acquittal, the 
Supreme Court has held the oral confession subsequently made 
by Gadsden to Myra Moody (R. 29), in the presence of Officer 
David (R. 32), and Officer Appert: (R. 58), is also pertinent 
to the establishment the corpus delicti of an offense. Opper 
v. United States, No. 49, decided by the Supreme Court De¬ 
cember 6, 1954. These oral statements by Gadsden were “I 
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robbed her” (R. 32). Cf. Wolcovitch v. United States , No. 
12133, decided by this Court, May 27, 1954. Clearly, Gads¬ 
den’s trial counsel was not derelict in omitting a motion for a 
judgment of acquittal. 

B. Appellant further disparages his trial counsel for having 
failed to present “special requests for instructions” and for 
having “concurred in the judge’s charge which was erroneously 
predicated on the theory of force and violence * * * and fail- 
[ure] even to mention the elements of ‘taking against resist¬ 
ance’ or ‘putting in fear’ ” (Br. p. 10). How could this prejudice 
him? The judge elaborately charged the presumption of in¬ 
nocence and duty to find the elements of the offense beyond 
a reasonable doubt (R. 61-62). It told the jury that the first 
element was “force and violence” (R. 61). This is a stronger 
standard and more favorable to appellant than he was entitled 
to receive, even under the applicable law as now briefed by 
appellant (Br. p. 8-9). Appellant now says the court below 
should have been requested to additionally charge in terms of 
“fear” (Br. p. 10). Certainly it is much easier to believe that 
this lonely woman, listening to Gadsden’s curt commands in the 
late evening, was in “fear” of him than it would be to believe 
that Gadsden’s words and pocketed hands met the abruptly 
stated standard of “force and violence.” Rather than being 
derelict in failing to object to this instruction, appellant’s coun¬ 
sel would have been injuring her client if she had injected a 
request for an instruction on fear, as an alternative to force and 
violence. 

Appellant also says his counsel should have objected to the 
court’s failure to clearly indicate its indulgence in hypothesis 
when subsequently charging (R. 62-63): 

The defendant offers testimony that he was not at the 
scene of the robbery. In other words, the defense in 
this case is that of an alibi. That means, of course, the 
defendant says he was not at the place where the crime 
was committed and the only defense he can offer is the 
defense of alibi and that evidence should receive careful 
consideration. 

Close scrutiny of these words, printed, indicates the court’s 
mode of expression was not the best. But even close scrutiny 
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of these printed words does not reveal an instruction “that the 
elements of the crime of robbery had been established” (Br. 
p. 10); Being enunciated after instructions that the separable 
elements of the offense must be established beyond a reason¬ 
able doubt, a lay listener could only deduce that the court had 
used inept phraseology. It is unlikely that the particular con¬ 
notation now ascribed to this sentence by appellant would 
jingle in the ear of a reasonable trial counsel. Upon objection, 
said counsel would have been entitled to no more than a reitera¬ 
tion of the previously announced rule that proof of the ele¬ 
ments of the offense must be found beyond a reasonable doubt. 
Some counsel indulge in sharp practice by seizing upon such 
instances to have the last words, heard from the court by the 
jury, be favorable to the defendant. However, as revealed 
hereinafter, a defendant has no right to such sharp tactics. 
This statement by the court did not prejudice appellant, and 
his counsel cannot be condemned for failure to object to it. 

While, as appellants correctly point out (Br. p. 10), the 
Sixth Amendment contemplates “effective” assistance of coun¬ 
sel, Glasser v. United States, 315 U. S. 60, 62 S. Ct. 457, $6 L. 
Ed. 680 (1941); Neufield v. United States, supra; Thomas v. 
District of Columbia, 67 App. D. C. 179, 90 F. 2d 424 (1937), 
it does not contemplate assistance by the most brilliant counsel. 
United States ex rel. Mitchell v. Thompson, 56 F. Supp. 683, 
688 (S. D. N. Y. 1944) afiPd, 137 F. 2d 1006 (2d Cir. 1943), 
cert, denied, 321 U. S. 794 (1944). On the contrary, absence 
of effective representation means only representation so lack¬ 
ing in competence, that is, a sham, bad faith, representation, 
Beckett v. Hudspeth, 131 F. 2d 195, 197 (10th Cir. 1952), that 
it becomes the duty of the Court to correct it. Diggs v. Welch, 
80 U. S. App. D. C. 5, 148 F. 2d 667 (1945), cert, denied, 325 
U. S. 889 (1945). Or, as the Court of Appeals for the Seventh 
Circuit phrased it, ; 

If the action of counsel in the presence of the court 
in the conduct of the trial reduces the trial to a travesty 
on justice, such conduct might be considered on the 
proposition that such a trial was a denial of due process. 
The conduct of counsel in the trial of a case is that of 
only one of the officers of the court whose duty it is to 
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see that the defendant receives a fair trial. He is only- 
one of the actors in the drama. His mistakes, although 
indicative of lack of skill or even incompetency, will not 
vitiate the trial unless on the whole the representation 
is of such low caliber as to amount to no representation 
and to reduce the trial to a farce. United States ex rel. 
Feeley v. Ragen, supra. 

Moreover, the competency of a lawyer is a fact question, 
United States ex rel. Weber v. Ragen, 176 F. 2d 579 (7th Cir. 
1949), cert, dismissed, 338 U. S. 809 (1949), and there is a 
presumption that counsel is competent, United States ex rel. 
Feeley v. Ragen, supra, and that he acted in a proper manner, 
Brink v. United States, 202 F. 2d 4 (10th Cir. 1953), rebuttable 
only with strong and convincing proof. Fambles v. State, 97 
Ga. 625, 25 S. E. 365 (1896). It is the Government’s view 
that appellants’ allegations have failed by far to measure up to 
that standard, or a standard much less rigorous than that. 

Appellee contends the record in the trial of this first case does 
not reveal any error of law, nor any inadequacy on the part of 
his counsel. But appellant contends for more than such 
errors or inadequacies, he contends that the trial of this case 
reveals a course of conduct so flagrantly bad that an inference 
arises regarding the conduct of this same counsel in two other 
cases. This argument breaks the bounds of the most elastic 
concept of continuity. 

At his arraignment appellant indicated a desire to plead 
guilty to all but one of the three cases (R. 22). He best knew 
the particular facts of the two cases in question. He, himself, 
initiated the two pleas which were entered by the court (R. 66). 
He was not facing an immediate trial on either of those cases 
when he did so (R. 65). He, personally, stated to the court 
he was thus pleading because he was guilty, and for no other 
reason. The essence of “knowledge of his rights,” is the right 
to have a trial (R. 66). Gadsden had this knowledge at that 
time. The whole of the circumstances clearly reveals that 
Gadsden could not have failed to know then that he had a right 
to a trial, infra, pp. 13-14. These facts leave no room for any 
“inference” that Gadsden was “induced” to enter these pleas of 
guilty by bad advice of counsel. 
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C. Appellant further attacks his trial counsel on the grounds 
of her absence from the courtroom at the time of sentencing. 
Although there appears to be a conflict in the state authorities 
on the question whether the presence of counsel for the ac¬ 
cused at the time of sentence, in the absence of waiver by the 
accused, is necessary to the validity of the proceedings, 2 the 
federal courts seem to uniformly hold that an accused has the 
constitutional right to the assistance of counsel at the time of 
sentence. 3 It appears that this Court affords an accused the 
same constitutional protections which have been extended by 
the other federal courts. 4 The reasoning behind the decisions 
in the federal courts is that, since many considerations in¬ 
fluence the length of a sentence, an accused should have the 
opportunity to have his counsel present any mitigating cir¬ 
cumstances to the court for its consideration in determining 
the weight of the sentence. 8 The Government does not, for 
the purposes of the instant case, contest such decisions nor the 
reasoning behind them. 

The record indicates that appellant was not without counsel 
at the time of sentencing. The husband of his counsel is an 
attorney and was then present with him. Counsel’s husband 
reminded the court of special circumstances surrounding the 
particular case saying (R. 70): 

May it please the Court, I understand Mrs. Dwyer has 
already spoken to Your Honor about this. I can add 
nothing to it. 

The court indicated it recognized the case by imposing sentence 
without digression. 

* Batson v. United States, 137 F. 2d 2SS (10th Cir. 1943). 

* United States Constitution, Amendment VI; Federal Rules of Criminal 
Procedure, Rule 44. 

4 See: Smith v. Hunter , (1950) 8S App. D. C. 80,187 F. 2d 192, cert, denied 
341 U. S. 927, and Evans v. Rives, 75 App. D. C. 242, 126 F. 2d 633 (1942). 

8 Batson v. United States, supra; Thomas v. Hunter, 153 F. 2d 834 (10th 
Cir. 1948); see also: Johnson v. Zcrbst, 304 U. S. 45S, 146 A. L. R. 357; 
Powell v. Alabama, 2S7 U. S. 45, 84 A. L. R. 527; Cf. Willis v. Hunter (C. C. A. 
10), 166 F. 2d 721 (10th Cir. 1948), cert, denied 334 U. S. 848; Kent v. San - 
ford, 121 F. 2d 216 (5th Cir. 1941), cert, denied 315 U. S. 799; and Loworn 
v. Johnston, 118 F. 2d 704 ( 9th Cir. 1941). 
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Appellant himself has furnished this Court of Appeals with 
direct evidence that the essence of representation of counsel in 
the sentencing stage was in fact furnished him, in the form of 
an affidavit of his trial counsel (Exhibit attached to “Motion 
To Require Certification of Probation Officer’s Report * * 
etc., filed September 23, 1954, in appeals Nos. 12,100 and 
12,101). Said counsel has affirmed “[t]hat on the morning set 
for imposition of sentence, she visited Judge Tamm in chambers 
for the purpose of discussing the case with him * * Thus 
the record clearly reveals the court and the defendant knew a 
short time later, at the sentencing, that counsel’s husband was 
correct in stating to the court that “Mrs. Dwyer has already 
spoken to Your Honor about this” (R. 70). This situation is 
without prejudice to appellant; it is no more than what daily 
occurs in the courts when a defense counsel must unavoidably 
be absent from such proceedings. The conference in chambers 
can be a setting, even more favorable than the courtroom, for 
pleading mitigation of sentences. Certainly, such a procedure 
satisfies the constitutionally derived right to counsel. 

These facts have been ruled nonprejudicial by this Court in 
one of its recent decisions, Walton v. United States , 92 U. S. 
App. D. C. 26, 202 F. 2d 18 (1953). The point in issue there 
was the right to assistance of counsel. Said counsel had previ¬ 
ously pleaded in mitigation, but was absent when the sentence 
in question was imposed. This Court there stated (92 U. S. 
App. D. C. at 27): 

As concerns the second point of appellant’s motion it 
is settled law that, in the trial of criminal cases in the 
federal courts, the defendant is entitled to the assist¬ 
ance of counsel at every stage of the proceeding. How¬ 
ever, recognition of this principle does not require a 
court to upset a conviction merely upon proof that at 
some particular stage of the proceeding counsel may not 
have been present. There must be some showing that 
the absence of counsel would or could have resulted in 
prejudice to defendant’s rights. When there mani¬ 
festly is not even a possibility of injury, there is no such 
error as would require vacation of the sentence. 
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The facts in the instant case show that the court fully 
intended to impose the longer term of imprisonment 
upon appellant when it pronounced the original sentence 
and that it was prevented from carrying out its purpose 
only by a deplorable confusion of names. Counsel had 
been present when the court’s decision was made; he 
had presented all of the mitigating circumstances for 
the consideration of the trial judge; he had undoubt¬ 
edly pleaded for leniency to the best of his ability—there 
was nothing more he could have done when the cor¬ 
rected sentence was imposed. In short, we cannot con¬ 
ceive of any real benefit to appellant from the presence 
of an attorney during resentencing nor of any injury 
from counsel’s absence. The failure of counsel to ap¬ 
pear while the court corrected the result of an inad¬ 
vertence was merely an inconsequential error, insuf¬ 
ficient to impair the validity of the sentence. 

Affirmed. 

Thus in the instant case the absence of Gadsden’s counsel at 
the time of sentence was not prejudicial. 

Appellant relies on McKinney v. United States, 93 U. S. 
App. D. C. —, 208 F. 2d 844 (1953). That case is not per¬ 
tinent for the reason that the record in that case completely 
failed to reveal that McKinney had assistance of counsel. 
There was no showing, as in Walton and in the instant case, 
that counsel had, prior to the sentencing in question, discussed 
mitigation with the court. In any event, as recognized in 
both Walton and McKinney, the absence of counsel in the 
sentencing stage is a matter simple of reappearance before the 
trial court, with counsel, for the formalities of resentencing. 
This would be a useless act, for in the instant case, the court 
below had the benefit of defense counsel argument in support 
of mitigation of sentence. 

111 

The sentencing and the sentences were proper 

Appellant also attacks the severity of his sentences. In that 
regard he points to no departures from the normal manner of 
imposing sentences, generally. At the outset he correctly 
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states that “The Court below did not indicate * * * what * * * it 
was taking into consideration in imposing sentence upon him” 
(Br. p. 11). The record in this Court does not support his 
subsequent assertion that “The Court had the benefit of a pro¬ 
bation officer’s presentence investigation report in this case” 
(Br. p. 11). The affidavit of appellant’s trial counsel mentions 
her “belief” that such a report was in the chambers of the sen¬ 
tencing judge on the morning of, but prior to sentencing. The 
record is devoid of any evidence that said judge got any “bene¬ 
fit” from such a document. Appellant has ignored appellee’s 
timely suggestion that he supplement the record in that regard. 
(“Opposition To Motion To Amend Order * * page 3, 
filed in Misc. No. 401 on December 29, 1953.) His points re¬ 
garding improper consideration of material by the sentencing 
judge must fail as unsupported by the record. Gatewood v. 
United States, 93 U. S. App. D. C. —, fn. 5, 209 F. 2d 785 
(1953); see also ten page “Opposition” of December 29, 1953, 
supra. 

Appellant seizes on this very absence of a record to argue 
“that due process of law in the sentencing procedure requires 
that he be given notice of the facts on which the Court’s sen¬ 
tence is being predicated and that he be given an opportunity of 
making representations to the Court denying or correcting any 
such alleged facts.” (Br. p. 11-12.) This feature has been 
recently ruled on by the Supreme Court, by avenue of the Four¬ 
teenth Amendment to the Constitution, in Williams v. New 
York, 337U. S. 241,69 S. Ct. 1079,93 L. Ed. 1337 (1949). That 
case arose from proceedings in the State courts of New York 
wherein, though a jury had refused to recommend a death pen¬ 
alty for a murderer, the trial judge had imposed the death sen¬ 
tence. In the course of so doing, the trial judge stated he was 
relying upon “information obtained through the court’s “Pro¬ 
bation Department, and through other sources” (p. 242). The 
argument advanced to and rejected by the Supreme Court was 
“that no person shall be tried and convicted of an offense unless 
he is given reasonable notice of the charges against him and is 
afforded an opportunity to examine adverse witnesses” (p. 
245). After pointing out that consideration of such material 
was historically correct and supported by the analogy present in 
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Rule 32 of the Federal Rules of Criminal Procedure, the court 
said (p. 246): 


In addition to the historical basis for different evi¬ 
dentiary rules governing trial and sentencing procedures 
there are sound practical reasons for the distinction. In 
a trial before verdict the issue is whether a defendant is 
guilty of having engaged in certain criminal conduct of 
which he has been specifically accused. Rules of evi¬ 
dence have been fashioned for criminal trials which nar¬ 
rowly confine the trial contest to evidence that is strict¬ 
ly relevant to the particular offense charged. These 
rules rest in part on a necessity to prevent a time-con¬ 
suming and confusing trial of collateral issues. They 
were also designed to prevent tribunals concerned solely 
with the issue of guilt of a particular offense from being 
influenced to convict for that offense by evidence that 
the defendant had habitually engaged in other miscon¬ 
duct. A sentencing judge, however, is not confined to 
the narrow issue of guilt. His task within fixed statu¬ 
tory or constitutional limits is to determine the type 
and extent of punishment after the issue of guilt has 
been determined. Highly relevant—if not essential— 
to his selection of an appropriate sentence is the pos¬ 
session of the fullest information possible concerning 
the defendant’s life and characteristics. And modern 


concepts individualizing punishment have made it all 
the more necessary that a sentencing judge not be denied 
an opportunity to obtain pertinent information by a re¬ 


quirement of rigid adherence to restrictive rules of evi¬ 


dence properly applicable to the trial. 


Subsequently the Court stated additional sound reasons for 
the distinction saying (page 250): 


We must recognize that most of the information now 
relied upon by judges to guide them in the intelligent 
imposition of sentences would be unavailable if informa¬ 
tion were restricted to that given in open court by 
witnesses subject to cross-examination. And the mod¬ 
ern probation report draws on information concerning 
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every aspect of a defendant’s life. The type and ex¬ 
tent of this information make totally impractical if not 
impossible open court testimony with cross-examina¬ 
tion. Such a procedure could endlessly delay criminal 
administration in a retrial of collateral issues. 

In summing up its holding the Court concluded with language 
not limited to the Fourteenth Amendment saying (p. 251): 

In determining whether a defendant shall receive a 
one-year minimum or a twenty-year maximum sentence, 
we do not think the Federal Constitution restricts the 
view of the sentencing judge to the information received 
in open court. The due process clause should not be 
treated as a device for freezing the evidential procedure 
of sentencing in the mold of trial procedure. So to 
treat the due process clause would hinder if not pre¬ 
clude all courts—state and federal—from making pro¬ 
gressive efforts to improve the administration of crim¬ 
inal justice. 

There were only two dissenting Justices, one of whom was 
quick to point out that “none” of the material in the proba¬ 
tion officer’s report “was subject to scrutiny by the defendant” 
* * and was not subject to examination by the defendant 
* # *” (p. 253). It is clear therefore that the sentencing 
court was under no duty to display before appellant his proc¬ 
ess of reasoning, allowing counter-evidence and argument 
thereon to be introduced. 

The absence of such a duty is even more patent with regard 
to the presentence report. Federal Rule of Criminal Proce¬ 
dure 32 (c) deals with presentence investigation and reports 
and provides: 

The report shall not be submitted to the court or its 
contents disclosed to anyone unless the defendant has 
pleaded guilty or has been found guilty. 

Though the present language of the rule is limited by the 
“unless” clause, it is pertinent to note that the Report of the 
Advisory Committee on the Federal Rules of Criminal Pro¬ 
cedure in 1944 recommended the following additional 
provision (which the Supreme Court deleted before finally 
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adopting the Rules) on the presentence investigation and re¬ 
port: “After determination of the question of guilt the report 
shall be available, upon such conditions as the court may im¬ 
pose, to the attorneys for the parties and to such other persons 
or agencies having a legitimate interest therein as the court 
may designate” (p. 34). See also Preliminary Draft of Fed¬ 
eral Rules of Criminal Procedure, May 1943, page 131. This 
redrafting of the rule and omission of the portion referred to 
is especially significant in the light of the following language 
in Williams v. New York, supra, page 250: 

We must recognize that most of the information now 
relied upon by judges to guide them in the intelligent 
imposition of sentences would be unavailable if infor¬ 
mation were restricted to that given in open court by 
witnesses subject to cross-examination. 

The omission of the “available * * * to the attorneys” clause 
is clear evidence of an intent that such material 6 not be avail¬ 
able to the parties. See also The Journal of the Bar Associa¬ 
tion of the District of Columbia, Vol. XXI, No. 8, August 1954, 
page 343. 

Finally, appellant argues that his sentences are excessive as 
a matter of law and that this Court of Appeals should now find 
the power to modify said sentences (Br. p. 14). This Court 
has no power to modify a sentence. This proposition was 
settled in Blockburger v. United States, 284 U. S. 299, 305, 52 
S. Ct. 180, 76 L. Ed. 306 (1932): 

The plain meaning of the provision is that each of¬ 
fense is subject to the penalty prescribed; and if that be 
too harsh, the remedy must be afforded by Act of Con¬ 
gress, not by judicial legislation under the guise of con¬ 
struction. Under the circumstances, so far as disclosed, 
it is true that the imposition of the full penalty of fine 
and imprisonment upon each count seems unduly severe ; 
but there may have been other facts and circumstances 
before the trial court properly influencing the extent of 

* See exhibit attached to “Motion To Amend Order * * filed December 
10, 1953, in Misc. No. 401 as indicating the presentence report is the only- 
item ever going to the sentencing judge. 
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the punishment. In any event, the matter was one for 
that court, with whose judgment there is not warrant 
for interference on our part. 

See also dissenting opinion in Kawakita v. United States, 343 
U. S. 717,745,72 S. Ct. 950,96 L. Ed. 1249 (1952); 25A Federal 
Digest, Criminal Law, Key 1213. Cf. 29 A. L. R. 313, 318; 89 
A. L. R. 295,299. The Blockburger case, along with numerous 
other cases, was cited by Judge Frank in the case of United 
States v. Rosenberg, 195 F. 2d 583, 604 (2d Cir. 1952) where he 
said: 7 

Unless we are to over-rule sixty years of undeviating 
Federal precedents, we must hold that an appellate court 
has no power to modify a sentence. “If there is one rule 
in the Federal criminal practice which is firmly estab¬ 
lished, it is that the appellate court has no control over a 
sentence which is within the limits allowed by a statute.” 
Curera v. United States, 8 Cir., 40 F. 2d 338, 340. 

Perhaps most pertinent however is a case in this jurisdiction 
Raymond v. United States, 25 App. D. C. 555 (1905) wherein 
the Court found to be error the act of the prosecution in adduc¬ 
ing testimony, in continuation of that which had been adduced 
at the trial, after the verdict and for the purpose of inducing 
the trial judge (the jury had been discharged) to impose a 
higher punishment. For this error the Court caused the pro¬ 
ceedings after the verdict, the judgment, and the sentence to be 
vacated, and the case remanded. The relevance of this case 
appears in 26 App. D. C. 250 (1905) at page 257, where the 
court noted that in the interim the trial justice had “proceeded 
to sentence the appellant to imprisonment in the penitentiary 
for the same term as before.” Regarding this the Court said: 

The power to affix the penalty upon conviction is 
vested exclusively in the trial court, and the appellate 
court is vested with no jurisdiction in respect of the exer¬ 
cise of that power, provided it does not exceed the 
statutory limit. 

7 See footnote 25 on page 604 of the Rosenberg case for the explanation of 
powers of Courts of Appeal, and the Supreme Court, regarding reduction of 
fines and sentences in cases where the Congress has not set limits upon the 
punishment which may be imposed. 
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The sentences in question do not exceed the statutory limits. 
Appellant cites (Br. p. 12) Townsend v. Burke , 334 U. S. 736, 
68 S. Ct. 1252, 92 L. Ed. 1690 (1948). There the Supreme 
Court did what it could do to prevent such citing of the case, 
by saying (334 U. S. at 741): 

We would make clear that we are not reaching this 
result because of petitioner’s allegation that his sen¬ 
tence was unduly severe. The sentence being within 
the limits set by the statute, its severity would not be 
grounds for relief here even on direct review of the con¬ 
viction, much less on review of the state court’s denial 
of habeas corpus. It is not the duration or severity of 
this sentence that renders it constitutionally invalid; 
it is the careless or designed pronouncement of sentence 
on a foundation so extensively and materially false, 
which the prisoner had no opportunity to correct by the 
services which counsel would provide, that renders the 
proceedings lacking in due process. [Emphasis sup¬ 
plied.] 

The Townsend case is authority for appellant’s above stated 
position. j 

In any event, the record reveals enough to indicate that in¬ 
stant sentences are not excessive. Gadsden’s background indi¬ 
cates a standing disregard for good social order by the fact he 
lived with Mary Gadsden at “common law.” (R. 51). His 
manner and language, as revealed in the events on trial in the 
case which went to a jury, indicated a studied mimicry of and 
therefore affection for the story-book criminal (R. 28). His 
demeanor as a witness in his trial revealed an utter disregard 
for the laws of morality, as well as his oath as a witness. The 
long, tear-jerking recitation regarding why he had signed the 
written statement is beyond belief (R. 41). It is incredible that 
he, a lover of sodas (R. 39), should assert under oath that he 
had never been in a High’s ice cream store (R. 42); had never 
seen the complainant “before now” (R. 48), and that the testi¬ 
mony of this complainant was “all news” to him (R. 49). One 
such lie is clearly shown to have been within the cognizance 
of the sentencing judge. Gadsden was trapped into admitting 
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he had read and knew the contents of the written statement, 
when he had just previously said that he had not read that 
document (R. 47). 

Finally, the indictments in these three cases (in all which 
there were either pleas or a verdict of guilty) were predicated 
upon three episodes, all of which occurred in less than a 30 
day period. All three were of the same type of store. In all 
three the money was taken from females. It is clear that 
there is ample basis for saying this Gadsden was in the business 
of commercialized crime. But even worse (in the opinion of 
the writer), Gadsden had demonstrated an affinity for prac¬ 
ticing that business on women. These facts, apparent on the 
record, reveal no basis for saying Gadsden’s sentences were too 
severe. 

Further, there is no basis for saying “appellant will leave 
jail (at the earliest) at age 33, having spent all his adult life 
in confinement” (Br. p. 13). Through the advantages of 18 
U. S. C. § 4161, and 18 U. S. C. § 4162, it is possible that ap¬ 
pellant will be required to serve only some 8 years and 3 
months as a minimum term, rather than the 13 years upon 
which he bases the age 33 result. The word “severity,” rather 
than appellant, has been the subject of abuse. 

CONCLUSION 

Wherefore, we respectfully submit the judgment of the Dis¬ 
trict Court should be affirmed. 

* 

Leo A. Rover, 

United States Attorney . 
Lewis A. Carroll, 

Carl W. Belcher, 
Assistant United States Attorneys. 
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